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Tax Watch 
High Court declares Corporate Minimum 

Tax unconstitutional. 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

 

 
 
 

 
 
 
 

The purpose of this alert is to highlight implication of the High Court ruling against Corporate 
Minimum Tax (CMT). 

 
 
 

 

Delivering Value Added Professional Services 



K K C O / 0 9/ 2 0 2 1 2  

 

 
 
 

 

  INTRODUCTION  
 

On 30th of June 2020, the President of the Republic of Kenya assented to the Finance 
Act, 2020 which amended the Income Tax Act (ITA) by introducing Corporate 
Minimum Tax (CMT) under Section 12D of the ITA which was to be effective from 1st 
January 2021. Paragraph 11 of the Third schedule to the ITA sets the (CMT) at the 
rate of 1% on gross turnover. 
 
Based on the above tax legislation, the petitioners (Kenya Association of 
Manufacturers and Kitengela Bar Owners Association) disputed section 12D of the 
Income Tax Act on the grounds that it is unconstitutional as Income tax is only 
chargeable on gains or profit and not as gross turnover as implied by CMT.  
The petitioners further argued that imposition of minimum tax on gross turnover 
disregards the costs of production and operational expenditure thus will translate in 
paying tax out of capital. 
 
The High court issued a ruling in favor of the petitioners thus restraining KRA from 
the implementation, administration, application, and/or enforcement of CMT on the 
account that it violates Article 201(b)(1) of the Kenyan Constitution that sets out the 
principles of public finance. 
 
 

  DETAILS OF THE CASE  
 

The petitioners’ Submissions 
 

Below are some of the petitioner’s submissions: - 
 

a) Section 12D of the Income Tax Act, Chapter 470 of the Laws of Kenya as amended 
by the Tax Laws (Amendment) (No.2) Act, 2020 infringes, threatens and or violates 
the constitutional principles of equity and fairness, equality and non-
discrimination, rule of law, equal protection of the law, sanctity of property 
rights, and good governance, contrary to Articles 10, 27, 40, and 201 of the 
Constitution. Therefore, it is not only unlawful and unconstitutional but also 
oppressive to the Small and Medium Enterprises engaged in the distribution and 
sale of consumer goods with low profit margins. 

 
b) CMT does not amount to Value Added Tax, custom duties nor excise tax, yet the 

revenue authority purports to include it in the category of income tax. Income tax 
is only chargeable on gains or profit and not as gross turnover as implied by 
Minimum Tax as per section 15 (1) of the ITA. Therefore, is not only ultra vires but 
also contra the Constitution of Kenya 2010. 

 

c) CMT is regressive taxation, taxing those who earn less more than those who earn 
more therefore, it is an impugned tax that does not promote an equitable society 
and is not fair in sharing the tax burden. 
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The respondents’ Submissions  
 

Summary of the petitioner’s submissions: - 
 

a) The ground zero of minimum tax was to promote fairness in the sharing of the 
taxation burden as provided in Article 201 (b) (i) of the Constitution by ensuring 
that the payment of tax is an obligation imposed on all persons through the 
introduction of a minimum tax. This would have ensured the contribution of all 
businesses in the government development agenda and cushion businesses from 
the impact of Covid-19. The minimum tax is chargeable at 1% on gross turnover 
hence leaving taxpayers with 99% of the turnover outside tax regulation unlike the 
corporate tax which is 30% after deductions hence it is fairer. Minimum tax would 
expand the tax base since it would rope in more people who were previously not 
paying tax thus foster equity and fairness in the tax system since the tax burden 
will not be carried by only those who have been compliant over the years but 
everyone will pay a fair share of tax. 

 
b) Introduction of Section 12(d) of the ITA was procedurally done by Parliament 

following substantive legal requirements thus it should be considered 
constitutional from the outset. The petition is a violation of Parliament’s legal 
authority to amend and enact law by the Judiciary thus impugns the legislative 
mandate of parliament and the principle of separation of powers as highlighted 
under Article 1(3) of the Constitution. 

 

c) Minimum tax was not discriminatory for exempting businesses that deal in 
government regulated products. The exemption cannot be regarded as 
discriminatory as the Constitution does not prohibit classification and 
differentiation. The government is also at liberty to choose its preferred mode of 
taxation and to make relevant policy decisions 

 
The Courts’ Decision 

 

After review of the submissions by all the parties, the court held that; - 
 

a) Section 12(d) of the ITA violates Article 201(b)(1) of the Kenyan Constitution in 
setting out the principles of public finance that advocates for the promotion of 
an equitable society through the fair and just sharing of the burden of taxation as 
it; 

• Could potentially subject the people to double taxation and unfairly target 
people whose businesses for whatever reason are in loss-making positions 
to pay taxes from their capital rather from their profits; 

• Unfairly bundle loss-making companies into the same basket as those with 
a history of tax evasion; 

 
b) Constitutionality of legislation is a rebuttable presumption and the court is 

satisfied that it fails to meet the constitutional musters, thus nothing bars the 
court from declaring it to be unconstitutional. Minimum tax is therefore, 
unconstitutional as the purpose or effects of its implementation infringes a right 
guaranteed by the constitution. 

 
c) The principle of separation of powers incorporates the scheme of checks and 

balances that allows courts to prevent abuse of power by the legislature and 
executive. 
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d)  The exemption of the suppliers of government regulated products from minimum 
tax was not discriminatory since Parliament and the executive are allowed to 
make policy decisions as they wish so long as the decisions are not 
unconstitutional. 

 
e) Minimum tax is not an effective way to enact a fiscal legislation, a fiscal 

legislation must be precise and must be specifically targeted to meet its 
objective. It does not provide a solution to address tax evasion as it casts the net 
wide in order to catch all businesses but does not develop a system which is 
tailored to target only the culprits; 

 

Our view on this Court Judgement 
 

The introduction of CMT was based on KRA understanding that companies who are on 
continuous losses were evading tax. The ruling was a big win for Small and Medium 
Enterprises (SMEs) and companies that have accumulated tax losses.  We agree with the 
petitioners’ arguments and court decision that KRA was on a fishing expedition. The 
court held that “The solution was not to cast the net wide in order to catch the culprits 
as well as non-culprits as was done but to develop a system which was tailored to target 
only the culprits”.  
 
KRA should understand that there are many businesses which report tax losses, and they 
should not see them as tax evaders but come up with strategies on how to validate the 
reported tax losses instead of option for simpler and unfair CMT.  
 
 
KRA through a press release pointed out that it will challenge the High Court decision in 
the Court of Appeal. 
 

 
 



 

About us 

KKCO East Africa LLP is an independent accounting and advisory firm of Certified 
Public Accountants, situated in Kenya with a vision for significant growth across the 
continent of Africa. Established in 1985 by two founding partners: FCPA Isaiah 
Kimani and FCPA Joshua Kerretts. 

Our International Link – DFK International 

The firm is an independent member of DFK International (“DFK”). DFK provides a 
coordinated and proven delivery mechanism across 90 countries worldwide. DFK is 
a major international association of independent accounting firms and business 
advisers that has been meeting the needs of clients with interests in more than one 
country for over 50 years. 

Our Goal 

Our goal is to take the mystery out of investing, managing risk, compliance with 
new tax requirements, and preserving your wealth. We help you to acquire the 
information you need to pursue your financial objectives and thus, hope to establish 
long and trusted relationships. 

Contacts 

For further information on the above tax watch, as well as other matters regarding 
taxation, kindly contact the following. 

 

Office 

Scripture Union Centre Hurlingham 
P.O. Box 46335 – 00100 
Tel: (+254) 020 2728388/2730452 
Mobile +254 -0702703535 
NAIROBI, Kenya 
www.kkcoeastafrica.com 

DISCLAIMER 

The data contained in this tax watch is based on our knowledge, understanding and interpretation 
of current laws and practices. Whilst reasonable efforts and care have been exercised in ensuring 
the accuracy and completeness of the information, we will not accept any liability for any errors 
or omissions contained herein whether caused by negligence or otherwise, or for any loss, however 
caused or sustained by anyone who places reliance on the contents. The information contained 
herein is for guidance only and should not be used as a basis of decision-making without appropriate 
legal and professional advice. We do not own copyright over any of the images used and we give 
credit to their publishers. 
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CPA Nimrod Kurgat 

Partner, Audit & Tax 
nimrod@kkcoeastafrica.com 

CPA Tabitha NJOGU 
Manager, Senior Tax Associate 
tabitha.njogu@kkcoeastafrica.com 
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